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STEERING YOUR CLIENT 
THROUGH THE UNDERBRUSH 
OF PARALLEL PROCEEDINGS 
I. INTRODUCTION 

As early as 1997 in the Justice Department’s 
“Memorandum from the Attorney General to Federal 
Prosecutors (July 28, 1997), the Attorney General 
instructed federal attorneys to increase the efficiency 
and reach of the government’s enforcement efforts by 
developing “greater cooperation, coordination and 
teamwork between the criminal and civil prosecutors 
who are often conducting parallel investigations of the 
same offenders and matters.”  There are numerous 
similar encouragements for greater cooperation of 
parallel civil, criminal, administrative and regulatory 
proceedings with respect to the use of civil and 
criminal coordination with the enforcement of tax, 
environmental and healthcare laws and regulations, 
among others.1   

The Memorandum from the Attorney General to 
all United States Attorneys entitled “Coordination of 
Parallel Criminal, Civil, Regulatory and Administrative 
Proceedings” dated January 30, 2012, states in part: 

 
“Department Policy is that criminal 
prosecutors and civil trial counsel should 
timely communicate, coordinate and 
cooperate with one another and agency 
attorneys to the fullest extent appropriate to 
the case and permissible by law, whenever 
an alleged offense or violation of federal law 
gives rise to the potential for criminal, civil, 
regulatory, and/or agency administrative 
(simultaneous or successive) proceedings.  
By working together in this way, the 
Department can better protect the 
government’s interests (including deterrence 
of future misconduct and restoration of 
program integrity) and secure the full range 
of the government’s remedies (including 
incarceration, fines, penalties, damages, 
restitution to victims, asset seizure, civil and 
criminal forfeiture, and exclusion and 
debarment).” 
 
White collar crime often involves parallel 

proceedings in many different areas:  criminal 
proceedings, civil proceedings, administrative 
proceedings and even congressional investigations. 

 

                                                      
1 Walter P. Loughlin, Parallel and Civil Proceedings, The 
Practical Litigator (March 2011). 

When facing parallel proceedings, attorneys must 
be mindful of a number of key issues:  (1) Fifth 
Amendment right against self-incrimination; (2) the 
attorney-client privilege; (3) cooperation between 
government agencies; (4) juggling the demands of civil 
and criminal proceedings; and (5) the “politics” of 
parallel proceedings.2   

A. Pleading the Fifth 
At the first hint of an investigation, an attorney 

must sit down with the client and develop a plan 
regarding how much the client is willing to say, as 
making decisions about invoking the right against self-
incrimination without advanced planning could 
produce disastrous results.3   

The right against self-incrimination can be 
asserted in any of the parallel proceedings against the 
client, but it will yield different results in different 
proceedings.  In criminal cases, the judge and jury are 
not allowed to draw a negative inference from 
invoking the right, or “taking the fifth.”  In civil cases, 
however, judges and juries are allowed to draw such a 
negative inference.  If the right against self-
incrimination is waived in one proceeding, it will be 
waived for all subsequent proceedings parallel to the 
one in which the right was waived.   

There may also be consideration for waiving the 
privilege in order to be cooperative with the 
government, as government attorneys often place a 
high value on cooperation.  When government 
attorneys believe an individual is not being 
forthcoming, they will take a much harder line in any 
settlement negotiations, or they may refuse to 
negotiate. 

While choosing to assert the privilege carries risk, 
agreeing to testify or be interviewed could result in 
providing prosecutors more information than they 
already have.  Testifying forces an individual to go on 
the record with statements.  Should the individual 
deviate from those statements in later proceedings, 
such testimony at best is subject to impeachment, or 
worse, perjury or obstruction of justice charges.  It also 
can turn a civil investigation into a criminal 
investigation. 

In determining whether to “take the fifth,” 
consideration must be given to the individual’s 
exposure, the amount of incriminating evidence the 
individual can provide, the seriousness of the crime 
being investigated or prosecuted, the number of 
proceedings involved and the value that the 

                                                      
2 D. Grayson Yeargin and Lindsey M. Nelson, The Pitfalls 
of Parallel Proceedings (April 4, 2002) found at 
http://apps.americanbar.org/litigation/committees/criminal/e
mail/winter 2012. 
3 Id. 

http://apps.americanbar.org/litigation/committees/criminal/email/winter%202012
http://apps.americanbar.org/litigation/committees/criminal/email/winter%202012
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government may place on cooperation.  No blanket 
rule applies, which makes planning in the early stages 
important toward maintaining the right and to use it to 
the individual’s advantage. 

Corporations and other “collective entities” may 
not assert the Fifth Amendment privilege, and because 
the privilege cannot be asserted on behalf of a third 
party, a corporate officer generally may not assert his 
personal privilege to protect corporate documents held 
in a representative capacity.4 

B. Protecting the Attorney-Client Privilege 
The government’s tools with which to conduct 

investigations and prosecute white-collar crimes have 
been greatly enhanced.  Over the past several years, the 
Department of Justice (“DOJ”) has gone back and forth 
regarding policies that reward companies for 
voluntarily waiving attorney-client privilege and work 
product protection and, therefore, punishing those 
companies that won’t.  Currently, the DOJ attorneys 
are to give cooperation credit based upon “the 
disclosure of relevant facts,” rather than the waiver of 
the attorney-client privilege and work product 
protection.  Furthermore, in making determinations 
concerning cooperation credit, government attorneys 
must be careful in considering (negatively) whether an 
organization sanctions employees under investigation, 
enters into a joint defense agreement with employees, 
or advances legal fees to employees, when determining 
cooperation credit. 

Prior to the current policy promulgated in 2008, 
DOJ attorneys could request waiver of the attorney-
client privilege and determine whether an organization 
was cooperating with the government, in part, upon the 
response to that request.  Such cooperation oftentimes 
determined whether DOJ would pursue the prosecution 
civilly or criminally.  At that time, those DOJ attorneys 
could also consider whether the organization 
sanctioned employees under investigation or entered 
into a joint defense agreement with employees, and in 
some cases could consider whether a corporation paid 
attorneys’ fees for such employees.5 

Under the current DOJ attorney-client privilege 
policy, defense attorneys must carefully consider the 
waiver decision and, to the extent possible, if a 
decision is made to waive the privilege in one forum 
that the waiver does not then extend to other forums.  
Only a few jurisdictions accept the selective-waiver 
doctrine, and the Fifth Circuit appears to not be one of 
them.  To the extent available, though, crafting a 
confidentiality agreement with the agency to whom the 
client is waiving the privilege is the best approach to 
                                                      
4 United States v. White, 322 U.S. at 699. 
5 United States v. Stein, 495 F. Supp. 2d 390 (S.D.N.Y. 
2007). 

maximize the ability of the selective waiver doctrine to 
stand up in court. 

C. Veiled Participation 
The 2008 Ninth Circuit decision in United States 

v. Stringer,6 opened the way for a great deal of 
cooperation between government attorneys at all points 
of an investigation.  The Stringer decision basically 
allows agencies and the DOJ to run a joint 
investigation of a potential defendant without 
informing the defendant.  Stringer involved the 
investigation into Kenneth Stringer III and Mark 
Samper for possible securities fraud in connection with 
their company FLIR Systems.  The SEC and the 
United States Attorney’s Office (“USAO”) in Portland 
both opened investigations into their conduct.  From 
the beginning, the SEC, USAO and the FBI worked 
closely together, but the USAO decided its 
involvement should be kept secret.  The USAO relied 
upon the SEC to gather the evidence needed for a 
criminal indictment.  In that case, the SEC facilitated 
the USAO’s investigation by deliberately holding 
depositions in Oregon so that the Portland USAO 
would have jurisdiction over any false-statement cases.  
In one deposition in that case, the SEC lawyer told the 
court reporter at the deposition not to tell an attorney 
for the defendants that an Assistant U.S. Attorney was 
working on the case; and, when the defendant’s 
attorney specifically asked the SEC lawyer whether the 
SEC was working with the USAO or DOJ, the SEC 
lawyer evaded the question by replying that a 
statement on Form 1662, in the “routine use of” 
section, disclosed there were routine uses of SEC 
investigations (which included referrals to USAO), and 
that it is agency policy not to respond to questions like 
that.  Instead he directed the defendants’ attorney to 
inquire of USAO and DOJ.  The Ninth Circuit held that 
Form 1662, which was sent to the defendants near the 
beginning of the investigation and states that “[t]he 
Commission often makes its files available to other 
government agencies, particularly the United States 
Attorney’s (office) and state prosecutors.  There is a 
likelihood that information supplied by you will be 
made available to such agencies when appropriate,” 
met the standard of full disclosure on the part of the 
government.  The Ninth Circuit’s Stringer decision 
reversed a trend of decisions that had restricted the 
amount of interaction allowed between agencies in 
parallel proceedings, thus permitting much greater 
cooperation and collaboration among such agencies 
during all points of an investigation. 

The courts seem to have found a middle ground 
regarding rules for keeping civil and criminal 
investigations parallel.  For instance, the SEC and the 
                                                      
6 United States v. Stringer, 535 F.3d 929, 934 (9th Cir. 2008). 
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USAO are allowed to share information, but the SEC 
“must pursue evidence in the good faith pursuit of its 
interests, and not merely to advance a prosecution.”7  
While the SEC has no affirmative duty to inform a 
witness during a civil proceeding that the witness is 
subject to a criminal investigation, the SEC cannot 
“intentionally mislead” a witness about a possible 
criminal investigation.8   

Given the regulatory environment and the current 
political atmosphere, defense attorneys representing 
clients in highly regulated industries, such as securities 
and healthcare, should assume that information 
provided to one agency will be shared with others.  
Further, defense counsel should assume that the 
agencies are working together, and in the case of the 
USAO and FBI, that the USAO and FBI are coaching 
the agency attorneys in such a way as to bolster the 
criminal case. 

D. Weighing Options 
In certain instances, it may be beneficial to seek a 

stay of civil proceedings while criminal proceedings 
are under way.  Often times the government attorneys 
will agree to such a motion because discovery in civil 
proceedings is much broader than in criminal 
proceedings, and defendants can learn a lot about the 
criminal case through such discovery that they 
otherwise might not learn.  For defense counsel, a stay 
of the civil case affords the defendant the opportunity 
to “take the Fifth” in the criminal case while later 
waiving the right against self-incrimination in the civil 
case.  Courts, however, are not required to stay civil 
proceedings unless it will result in substantial prejudice 
to the parties.  The courts often consider six factors in 
determining whether to stay a civil proceeding: 

 
1. the degree to which the defendant’s right 

against self-incrimination is affected; 
2. the plaintiff’s interest in a speedy proceeding; 
3. the burden the proceeding will have on the 

defendant; 
4. the convenience to the court; 
5. the interest of the parties not involved in the 

civil litigation; and 
6. the public interest in each proceeding.9  
 

While a stay of the civil cases for the duration of the 
criminal case may be beneficial for either or both 

                                                      
7 United States v. Harris, No. 1:09-cr-0406, 2010 U.S. Dist. 
LEXIS 126612 (N.D. Ga. Dec. 1, 2010). 
8 Id. at 13. 
9 The Pitfalls of Parallel Proceedings, infra, citing, Keaton v. 
Office of Thrift Supervision,457 F.3d 322, 324-325 (9th Cir. 
1995). 

parties, it also allows the defense attorneys the ability 
to focus most of their attention to a single proceeding. 

Two problems arise from the disparate scope of 
civil and criminal discovery.  First, civil litigants may 
attempt to obtain transcripts from grand jury 
proceedings in a parallel criminal proceeding.  Second, 
the prosecutor in a criminal case may attempt to obtain 
the evidence of a parallel civil proceeding.10   

The benefits and prejudices which may result 
from allowing or restricting access to parallel 
discovery must be analyzed on a case-by-case basis.11 

In United States v. Kordel,12 the District Court 
denied a suppression motion by the corporation on the 
ground that the government’s interrogatories in the 
civil case were issued in good faith.  After conviction, 
the defendant appealed to the Sixth Circuit, which 
reversed the District Court.  The Sixth Circuit held that 
the government’s use of civil interrogatories to obtain 
evidence in the parallel criminal trial was a violation of 
the defendant’s Fifth Amendment right to be free from 
compelled self-incrimination.13  Then upon appeal to 
the Supreme Court, the Supreme Court reversed the 
Sixth Circuit decision and held that the government did 
not act in bad faith when it filed the interrogatories.  
That Court found that no Fifth Amendment violation 
occurred because the corporation asserted the 
privilege.14  It distinguished cases in which the 
government had failed to advise a civil defendant of 
the possibility of criminal prosecution, the defendant is 
without counsel, or other special circumstances 
suggesting that justice required a delay of the civil 
proceedings.  That Court held that the evidence from a 
parallel civil proceeding may be suppressed only in 
instances where the government has “coerced” a 
defendant by limiting his choice to “either giving the 
evidence or suffering forfeiture of his property.  To 
hold otherwise, the Court said would be to hold that 
civil interrogatories against a corporate defendant 
would “always minimize the corporation’s officers 
from subsequent criminal prosecution.”15   

The Kordel result was modified by the Supreme 
Court’s decision in United States v. LaSalle National 
Bank.16  The Court in LaSalle asserted in dicta that the 
IRS may not issue an administrative summons once it 
has recommended the case to DOJ for criminal 
prosecution.17  (The LaSalle Court reasoned that due to 

                                                      
10 Parallel Civil and Criminal Proceedings, American 
Criminal Law Review, Vol. 24:855. 
11 Id. 
12 397 U.S. 1 (1970). 
13 Id. at 7.   
14 Id. at 13. 
15 Id. at 12-13. 
16 437 U.S. 298 (1978). 
17 Id. 311-313).   
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the “intertwined nature of criminal and civil elements 
of the case,” that cooperation after the referral would 
have the unavoidable result of utilizing information 
from the civil case to the criminal case.18  The Court 
concluded that a prophylactic restraint on the use of the 
summons after recommendation for criminal 
prosecution was necessary to avoid this result.19   

The United States Circuit Court of Appeals for the 
District of Columbia attempted to reconcile the 
holdings in Kordel and LaSalle in the case of SEC v. 
Dresser Industries.20  The issue in Dresser was whether 
a grand jury investigation by the Justice Department 
should preclude the SEC from enforcing a subpoena 
duces tecum issued in a civil investigation of the same 
manner.21  The Dresser Court ruled that the SEC could 
issue summons to advance its investigation even if 
criminal charges had been brought against the target.22  
It also held that the SEC was statutorily authorized to 
provide the Justice Department with the fruits of its 
civil discovery without limits on the timing of the 
transmission.  The Court distinguished Dresser from 
LaSalle for two reasons.  First, in LaSalle the authority 
of the IRS was terminated by statute upon referral of 
the matter for criminal prosecution, whereas the SEC 
statutes at issue in Dresser contained no such 
limitation.  Second, the Court held that there is a great 
public interest in swift resolution of security law 
violations, whereas little prejudice results from the 
delay of a tax matter. 

E. Due Process 
A defendant’s due process right to a fair trial may 

be adversely affected by the burden of preparing 
defenses in two proceedings.  Although parallel 
prosecutions are not per se violations of due process, 
due process considerations are scrutinized for signs of 
deliberate manipulation.  Manipulation of a parallel 
proceeding to obtain maximum disclosure to the 
government is unconstitutional.23   

F. Effective Assistance of Counsel 
Parallel proceedings do not generally infringe 

upon effective assistance of counsel to the extent that it 
would violate the Sixth Amendment.  Effective 
assistance of counsel may, however, be impaired by 
parallel proceedings in two ways.  First, attorney-client 
confidences might be exposed in order to strengthen 
the civil case, thereby weakening the criminal case.  

                                                      
18 Id.   
19 Id. at 313. 
20 628 F.2d 1368 (D.C. Cir.)(en banc), cert. denied, 449 U.S. 
993 (1980). 
21 Id. at 1370. 
22 Id. at 1384-1385. 
23 See, Gordon v. FDIC, 427 F.2d 578, 580 (D.C. Cir. 1970). 

Exposure of attorney-client confidences has been held 
to violate the Sixth Amendment if actual prejudice 
results from such exposure.24  Second, interrogation of 
a defendant represented by an attorney forced to pursue 
conflicting goals may also implicate the Sixth 
Amendment. 

G. Double Jeopardy and Collateral Estoppel 
Double jeopardy generally does not apply to 

parallel civil and criminal cases since the courts have 
read the double jeopardy clause to apply only to 
multiple criminal proceedings brought for the same 
offense.25 

The doctrine of collateral estoppel, however, may 
affect the outcome of criminal and civil suits arising 
out of the same occurrence or transaction.26  Assertion 
of collateral estoppel is allowed if the prior proceeding 
presented a “full and fair” opportunity to litigate the 
issues.27  And collateral estoppel may be used both 
offensively and defensively.28  Burdens of proof differ 
between civil suits and criminal proceedings.  Civil 
suits only require a preponderance of the evidence, 
generally, to prevail, while a criminal prosecutor must 
prove his case beyond a reasonable doubt.  So, 
evidence which fails to convict a defendant in a 
criminal proceeding may still suffice to establish 
liability in a parallel civil suit.  In parallel suits, the 
applicability of collateral estoppel doctrine will depend 
on the order in which the suits are resolved.  If a civil 
action follows a criminal conviction, the criminal 
conviction is usually considered to be conclusive 
resolution of the issues against the defendant because 
the higher burden of proof has been met.  If a 
defendant is acquitted in the criminal action, however, 
all issues must be fully re-litigated in a subsequent 
parallel civil action.  This is necessary because 
evidence that fails to prove guilt beyond a reasonable 
doubt may still meet or exceed the civil standard of 
preponderance of the evidence.29 

H. Practical Tips 
• Conduct an internal investigation to determine 

whether the company has any criminal 
exposure, while being vigilant of possible 

                                                      
24 See, Bishop v. Rose, 701 F.2d 1150, 1156 (6th Cir. 1983). 
25 See, One Lot Emerald Cut Stones and One Ring v. United 
States, 409U.S. 232, 235-236 (1972) per curium). 
26 See, United States v. Thomas, 709 F.2d 968, 972 (5th Cir. 
1983). 
27 Allen v. McCurry, 449 U.S. 90, 95 (1980). 
28 See, Parklane Hosiery Co. v. Shore, 439 U.S. 322, 323 
(1979) and Blonder-Tongue Laboratories, Inc. v. University 
of Illinois Found., 402 U.S. 313, 350 (1970). 
29 See, Eastern School v. United States, 381 F.2d 421, 430 
(Ct. Cl. 1967). 
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employee whistleblowers who may have 
initiated the inquiry. 

• Understand that information produced to civil 
authorities may be used in a criminal 
prosecution, and that even grand jury 
information may be used in a civil proceeding 
with court approval. 

• Taking an overly aggressive position in a civil 
case can lead to allegations of perjury, false 
statements or obstruction of justice; consider 
asserting the Fifth Amendment rights rather 
than providing potentially incriminating 
statements.  Avoid appearing to interfere with 
investigations or regulatory requests, and 
ensure that any production or statement 
(whether formal testimony or an informal 
interview) is consistent, carefully done and 
comprehensive.  When speaking with the 
government during a civil or criminal 
investigation, “taking the Fifth” for an 
individual may serve as the basis for a civil 
authority to initiate an action against them, 
but also could create a negative inference in 
the civil proceeding and, even worse, it may 
be enough to pique a prosecutor’s interest. 

• Immediately consult outside counsel 
experienced with the civil and criminal 
agencies and their investigations. 

I. Internal Investigations 
To maximize the protection from disclosure of an 

internal investigation, one legal scholar recommends 
the following measures:  (1) the investigation should 
be conducted by outside counsel; (2) management’s 
authorization for the investigation should be reduced to 
writing; (3) the authorization should emphasize that 
management is seeking legal advice and that the 
attorneys have been asked to conduct the investigation 
and provide advice; (4) all communications between 
counsel and management relating to the investigation 
should be labeled “attorney-client communication” and 
should be closely held; (5) attorneys interviewing 
corporate employees should advise each employee that 
the investigation is being conducted for the purposes of 
providing legal advice to the management; and (6) all 
interview memoranda and reports should indicate they 
are for the attorney.30 

                                                      
30 See, Richard H. Porter, Voluntary Disclosures to Federal 
Agencies-Their Impact on the Ability of Corporations to 
Protect Discovery Materials Developed During the Course 
of Internal Investigations, 39 Cath. U.L. Rev. 1007, 1014-
1015 (1990). 

J. Conducting Internal Investigations 
Whenever counsel suspects that there is, or soon 

will be, a government investigation, for whatever 
reason, counsel should advise his client of the need to 
conduct an internal investigation.  It is important from 
a defense strategic standpoint that companies 
undertake parallel internal investigations in order to 
remain as up to speed with the government as possible.  
If the company awaits the government’s presentation 
of its allegations before beginning to investigate, it will 
have little, if any, time in which to respond and will be 
at a significant disadvantage.  There are several ethical 
considerations that should guide a lawyer through an 
internal investigation. 

 
1. Know Who Your Client Is 

“A lawyer employed or retained by an 
organization represents the entity.”31  Effective internal 
investigations should include exploring whether the 
organization’s constituents have put the organization at 
legal risk, dealt with it carelessly or unfaithfully.  The 
constituents are not the client. 

When a constituent of the client speaks with the 
attorney for the organization in that person’s 
organizational capacity, the communication is 
protected by Model Rule 1.6, which pertains to the 
confidentiality of information, states: 

 
“(a) A lawyer shall not reveal information 
relating to the representation of a client 
unless the client gives informed consent, the 
disclosure is impliedly authorized in order to 
carry out the representation, or the disclosure 
is [otherwise] permitted.” 
 

Confidences and secrets of the client may be 
distinguished from privileges, and confidentiality is 
broader than attorney-client privilege.  The ethical 
obligation broadly protects information relating to the 
representation, while the evidentiary privilege protects 
communications between counsel and client for the 
purpose of receiving and giving legal advice. 

When during an internal investigation an attorney 
representing the company but not the constituent being 
interviewed, ethical considerations require both an 
explanation of the lines of demarcation and 
contemporaneous documentation of those disclosures 
and instructions give the constituent.  A constituent’s 
reasonable belief that the lawyer is constituent’s 
counsel may result in a binding attorney-client 
relationship.  Thus, the attorney must advise each 
constituent interviewed that he represents the company 
and not the constituent. 
                                                      
31 Texas Disciplinary Rules of Professional Conduct – Rule 
1.12(a).   



Steering Your Client Through the Underbrush of Parallel Proceedings Chapter #13 
 

6 
 

Rule 4.3 of the Texas Disciplinary Rules of 
Professional Conduct provides that when dealing with 
a person who is not represented by counsel on behalf 
of a client, “a lawyer shall not state or imply that the 
lawyer is disinterested.”  When a lawyer knows or 
reasonably should know that the unrepresented person 
misunderstands the lawyer’s role in the matter, the 
lawyer shall make reasonable efforts to correct the 
misunderstanding. 

On the other hand, Rule 1.12(b) of the Texas 
Disciplinary Rules of Professional Conduct requires 
the attorney to take remedial actions whenever the 
lawyer knows that an employee, or other person 
associated with the organization, has committed or 
intends to commit a violation of a legal obligation to 
the organization, or a violation of law which 
reasonably may be imputed to the organization.  This is 
not always known at the outset of an investigation or 
interview.  In such instances, the lawyer is expected to 
advise any constituent of the conflict, that the lawyer 
cannot represent such constituent and that that person 
may want to obtain independent counsel.  Discussion 
between the constituent individual and the 
organization’s lawyer may not be privileged to the 
constituent. 

An “Upjohn warning” should be provided to 
constituents at the outset of an interview conducted by 
counsel during an internal investigation.32  In Upjohn, 
the Court made clear that the corporation attorney-
client privilege applied to a much larger group than the 
corporation’s “control group.”  The Court held that the 
privilege applies to both communications from the 
lawyer to the corporation and from the corporation to 
the lawyer.  The Court stated:  “…the privilege exists 
to protect not only the giving of professional advice to 
those who can act on it but also the giving of 
information to the lawyer to enable him to give sound 
and informed advice.33  Below is an example of an 
Upjohn notice for use with constituents: 

 
I am a lawyer for Corporation X.  I represent 
only Corporation X, and I do not represent 
you personally. 
 
I am conducting this interview to gather facts 
in order to provide legal advice to 
Corporation X.  This interview is part of an 
investigation to determine the facts and 
circumstances of Y in order to advise 
Corporation X how to proceed. 
 
Your communications with me are protected 
by the attorney-client privilege.  But the 

                                                      
32 Upjohn v. United States, 449 U.S. 383 (1981). 
33 Id. at 390. 

attorney-client privilege belongs solely to 
Corporation X, not you.  That means that 
Corporation X alone may elect to waive the 
attorney-client privilege and reveal our 
discussions to third parties.   
 
Corporation X alone may decide to waive 
the privilege and disclose this discussion to 
third parties or federal or state agencies, at 
its sole discretion and without notifying you. 
 
In order for this discussion to be subject to 
the privilege, it must be kept in confidence.  
In other words, with the exception of your 
own attorney, you may not disclose the 
substance of this interview to any third party, 
including other employees or anyone outside 
of the company.  You may discuss the facts 
of what happened but you may not discuss 
this discussion. 
 
Do you have any questions? 
 
Are you willing to proceed? 
 

The attorney should provide the Upjohn warning to 
constituents prior to conducting the interview, using a 
prepared statement to ensure that the warning is given 
consistently and accurately in each interview.  The 
attorney should also make a record that such warning 
was given through contemporaneous memorandum of 
the interview.   
 
2. Recommendations 

a. Inquire 
One major lesson we learned from the Stringer 

case is that an inquiry posed to the government as to 
their intentions and other potential investigative 
activity will either empower you with the truth or lay 
the groundwork to challenge any improper activity.  
The alternative can only prove highly problematic:  
you did not know there was lurking a criminal 
investigation, and by such failure to inquire of the civil 
investigators, you lost some ability to credibly argue 
that you were concerned about potential criminal 
involvement and would have acted differently if the 
government had been forthcoming. 

 
b. Understand the Landscape 

With the numerous task forces among state and 
federal agencies, defense attorneys need to appreciate 
the cooperation among those various agencies.  
Analyze the breadth of the civil investigation to see 
whether the civil discovery or investigation appears to 
be focused only on civil matters or whether the 
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inquires seek evidence that could support a criminal 
prosecution. 

 
c. Maximize Discovery 

Issue discovery requests aimed toward learning 
whether civil investigators are sharing information 
with criminal prosecutors.  That will put the 
government in the position of either being forthcoming 
or defend its unwillingness to respond in court.  Either 
way you will learn whether a criminal investigation is 
likely.34 

II. CONCLUSION 
The government has devoted ever increasing 

resources in its efforts to combat fraud, especially in 
the areas of securities and healthcare.  The 
coordination among government agencies is also 
increasing with a focus on parallel investigations 
intended to maximize the government’s financial 
recoveries and successful prosecutions.  Parallel 
investigations and prosecutions represent a new normal 
in law enforcement, and attorneys defending clients 
subject to parallel proceedings must appreciate and 
consider the various challenges they present. 

                                                      
34 See, Denise S. Rahne, Parallel Investigations:  Can They 
Do That?, Emergency Envelopes, Vol. 2, Issue 1 found at 
http://rkmc.com/resources/articles/parallel-investigations-
can-they-do-that  

http://rkmc.com/resources/articles/parallel-investigations-can-they-do-that
http://rkmc.com/resources/articles/parallel-investigations-can-they-do-that
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